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COMMONWEALTH OF MASSACHUSETTS
DIVISION OF ADMINISTRATIVE LAW APPEALS

In the matter of Docket No. DEP-04-734
MWRA DEP Docket No. 2003-166
Blue Hills Covered Storage Project/Quincy DEP file # 059-0854

PETITIONER'S CLOSING ARGUMENT

On December 15 and 16, 2004 and January 5 and 6, 2005 a live hearing on this matter was
held a the offices of the Divison of Administrative Law Appeals at 133 Portland St., Boston,
megistrate Mark Siversein presiding. A transcript was subsequently prepared by Doris O. Wong
Associates of Boston.

On December 15, 2004 Petitioner Friends of the Blue Hills' witness Thomas Palmer adopted
his written testimony and was cross-examined by Applicant Metropolitan Water Resources Authority’s
representative Rhonda Russian. Also on this date Applicant’ s witnesses Michae McBride, Fred
Brandon, and Edward |onata adopted their written testimony and were cross-examined by Petitioner’s
representative Thomas Pamer.

On December 16, 2004 Applicant’ switness Kenneth Desha's adopted his written testimony

and was cross-examined by Petitioner’ s representative Thomas Pamer.



On January 5, 2005 Massachusetts Department of Environmental Protection’ s witness Rachel
Freed adopted her written testimony and was cross-examined by Petitioner’ s representative Thomas
Pamer.

On January 6, 2005 Department’ s witness Lisa Rhodes adopted her written testimony and was
cross-examined by Petitioner’ s representative Thomas Pamer.

On January 28, 2005 magistrate Slversein issued a directed decision in favor of Applicant
MWRA on two of the three issues identified for adjudication and ordered al partiesto file post-hearing
briefs by March 2, 2005.

The remaining issue for adjudication is whether the project meets the variance sandard at 310
CMR 10.05 (10)a(2): “that mitigating measures are proposed that will alow the project to be
conditioned s0 as to contribute to the protection of the interests identified in M.G.L. c. 131, §40.”

Project mitigation is outlined on pp. 6-11 of the Variance issued by the Department on
November 7, 2003. P. 6 states that

Mitigation for this project includes: 1) reservoir restoration and enhancement 2) on-site

vegetated wetland habitat creation; 3) ssormwater control and treatment from the new

water gorage tank Site and erosion and sedimentation control; and 4) landscape and
upland habitat restoration

1. How much mitigation isenough?
Petitioner Friends of the Blue Hills does not dispute that a modicum of mitigation is proposed
for the net loss of 8-9 acres of protected wetlands that the project will generate. Futhermore, if the
gtandard in the Department’ sregulations at 310 CMR 10.05 (10)a(2) is met whenever any mitigation is

proposed, no matter how little, then the project meets the standard.



However, the Department has made abundantly clear in its regulations, policy, and practice that
amodicum of mitigation—in other words, any amount more than zero—does not suffice to “contribute
to the protection of the interestsidentified in M.G.L. c. 131, § 40.”Indeed, if amodicum were dl that
were required, then the Department’ s implementation of M.G.L. Chapter 131 Sec. 40, the Wetlands
Protection Act, would soon become pointless because, absent any relation between impacts and
mitigation, wetlands would be no better protected than if there were no legidation purporting to do so.
The same modicum could be proposed for any project, and no project could be denied on the ground
that the proposed mitigation does not condition the work “to contribute to the protection of the
interests’ because any mitigation a al would meet the sandard.

But the Department has nat, in fact, dlowed projects requiring a variance to go forward without
providing more than a modicum of mitigation for impacts. Between May 1999 and March 2004 the
Department issued sixteen variances for public projects and dl of them, the permit at issue excepted,
required that lost wetlands be replaced at ratio near to or greater than 1:1 (see attachment A).

Hence the Department has made evident, by its permitting practice, what sort of mitigation is
necessary to contribute to the protection of the interests. For every project other than Blue Hills
Covered Storage, it issued variances requiring public agencies to replace wetlands at a scde
comparable to losses, and in each indance it quantified this replacement in terms of land area.

Wetlands replacement is costly and demanding work. If the Department considered that large
public projects could contribute to the interests named in the Act without replicating wetlands on ascde
comparable to losses, why did it require such replication in fifteen of Sixteen variances issued since

1999?



A requirement to replicate lost wetlands at aratio a or near 1.1 is not only along-standing
feature of variances issued by the Department, but is likewise consstent with law. The wetlands statute
and regulations, read together, provide the boundaries of what the Commissoner may and my not dlow
asmitigation in a variance case.

The Wetlands Protection Act, M.G.L. c. 131, s. 40 states:

the department shdl ... by written order ... Sgned by the commissoner or his designee,
impose such conditions as will contribute to the protection of the interests described
herein... ... Rules and regulations shdl be promulgated by the commissioner to
effectuate the purposes of this section

The Wetlands Regulations a 310 CMR 10.01(1) cite the Wetlands Protection Act, M.G.L. c.
131, s. 40, asits sole statutory authority. 310 CMR 10.01(2) states:

(2) Purpose. M.G.L. ¢.131, 840 setsforth apublic review and decision-making
process by which activities affecting Areas Subject to Protection Under M.G.L. ¢.131,
840 are to be regulated in order to contribute to the following interests:

-protection of public and private water supply
-protection of ground water supply

-flood control

-storm damage prevention

-prevention of pollution

-protection of land containing shellfish
-protection of fisheries

-protection of wildlife habitat

The purpose of 310 CMR 10.00 isto define and clarify that process by establishing

gtandard definitions and uniform procedures by which conservation commissions and

the Department may carry out their respongbilities under M.G.L. ¢.131, 840....

Thus the Wetlands statute requires the Department, via its Wetlands regulations, to effectuate
the Act’ s purposes, among which is to impose on wetlands projects “such conditions as will contribute

to the protection of the interests of the Act.” The Wetlands regulations specificaly concur that thisisther



purpose. Thus the Wetlands regulations represent the Department’ s legdly binding opinion asto the
type of measures that will and will not contribute the protection of wetland interests.

The Wetlands regulations at 310 CMR 10.00 nowhere and under no conditions cite wetlands
“enhancement” as acceptable mitigation for the destruction of protected wetlands except for asingle
variety of “limited” projects! vegetation remova at airports.? For dl other projects not requiring a
variance the regulations require 1:1 replication for losses of bordering vegetated wetland, bank, and land
under water that exceed certain thresholds. These thresholds and requirements appear at 10.55(4)b for
bordering vegetated wetland, 10.54(4)a(5) and 10.60(3)a-f for bank, and 10.56(4)a(3-4) and

10.60(3)a-f for land under water.

2. How did MWRA'’s mitigation proposal develop?

Adequacy of mitigation for permanent wetland lossesis an issue that Petitioner FBH firgt
identified in writing in its April 20, 2000 comments on the Applicant’s expanded Environmental
Noatification Form for the Blue Hills Covered Storage project dated March 15, 2000.2 The ENF did not
propose any replication of wetland resource areas as mitigation for loss of over haf of the reservoir.#

On January 31, 2001 Applicant MWRA submitted a Sngle Environmenta Impact report. Like
the ENF, it proposed no wetland replication to mitigate permanent impacts to over eight acres of

protected resource areas in the Blue Hills Reservation®

1 Blue Hills Covered Storageis not alimited project because it will substantially enlarge existing structures viathe
importation of 100,000 tons of steel, concrete and fill. See CMR 10.53(3)i.

2 CMR 10.53(3)n(5)e. Note that applicants for such projects are required to eval uate possibilities for wetland
replication. MWRA never evaluated such possibilities for Blue Hills Covered Storage.

3 FBH’s letter isincluded in Appendix B of Exhibit 5 of MWRA'’s prefiled testimony.

4 see“Mitigation Summary” on p. 16 of the ENF, included as Exhibit 4 of MWRA’s prefiled testimony.

5 see“Mitigation Summary” on p. 41 of the Single EIR, included as Exhibit 5 of MWRA’s prefiled testimony.



InaMarch 12, 2001 comment letter® on Applicant’s Single Environmenta Impact Report, the
Department stated

In reviewing details of the EIR, the Department has determined the project will have
sgnificant impacts on two wetland resource areas subject to protection under the
Wetlands Protection Act Regulations; Inland Bank (310 CMR 10.54) and Land Under
Waterbodies and Waterways (310 CMR 10.56). The General Performance Standards
associated with both Inland Bank and Land Under Waterbodies and Waterways
include provisons that any proposed work within these resource areas shdl not impair
the capacity of these resource areas to provide breeding habitat, escape cover, and
food for fisheries; and shall not impair the capacity of these resource areas to provide
important wildlife habitat functions. As noted in the EIR, proposed activity, including
filling the eastern portion of the reservoir, will permanently impact 2,210 linear feet of
Bank, and 8.2 acres of Land Under Water. It is the Department’ s opinion this
proposed activity does not meet the General Performance Standards noted above, and
therefore the project will require aVariance of the Wetlands Protection Act
Reguldions.

Here the Department rgjected MWRA' s bizarre daim that it could fill over eight acres of the
reservoir without impairing its ability to support the fisheries and habitat interests.

On November 15, 2001 MWRA submitted a Final Environmental Impact Report.” Curioudy,
the only project modification which could be construed to lessen or mitigate impacts to fisheries or
wildlife habitat was a proposdl to create a quarter-acre isolated wetland on old fill west of the
reservoir.t Evidently MWRA did not consider that the Department’ s opinion cited above that the
proposed work would indeed impair the reservoir’ s ability to support the fisheries and habitat interests
required it to propose additiona mitigation that would materidly affect the interests. Insteed, it Smply

repackaged the application with afig-leaf addition.

6 Appendix B of Exhibit 5of MWRA's prefiled testimony.
7 Exhibit 6 of MWRA'’s prefiled testimony.
8 Seep. 4 of MWRA Exhibit 6.



The Department made no public comment on the FndEIR. In its certificate dated December
31, 2001, EOEA stated
| expect that the MWRA and the permitting agencies will consider the issues raised by

the Friends of the Blue Hills regarding wetland compensation. | find thet the review
process on the Variance request can provide such additiond review and impose further

mitigation, as necessary.®

Despite this rather pointed hint, the Department’ s public review of the project, which began with
MWRA’s submission of aNotice of Intent in Quincy in May, 2002 and lasted until the variance issued
in November, 2003, did not succeed in modifying plansin the dightest in regard to mitigation for
large-scale impacts to the fisheries and habitat interests. No replication of land under water, bank, or
bordering vegetated wetland was proposed. Statementsby DEP, EPA, and the Quincy Conservation

Commission thet mitigation was inadequate did not convince the Applicant of the need to supply such

mitigation for permitting purposes.®

3. How much mitigation is proposed?
We have rehearsed this history to underline the Department’ s opinion stated in its March, 2001
MEPA comment that the aspects of the project which made a variance necessary were unpermittable
impacts to fisheries and habitat interests associated with the loss of over eight acres of bank, bordering
vegetated wetland, and land under water. Therefore areview of proposed mitigation pursuant to the
variance standard at 310 CMR 10.05 (10)a(2) ought properly to focus on the extent to which mitigation

addresses such impacts to the fisheries and habitat interests. Mitigation for impacts to other interests,

° Exhibit 7, MWRA prefiled testimony.
10gee pp. 35-37 of FBH’s prefiled testimony.



such as slorm damage prevention and prevention of pollution, are of lesser relevance because they do
not address the impacts which prompted the variance requiremen.

In live testimony given on December 5, 2004 MWRA project manager Fred Brandon tallied
mitigation costs associated with the project. He stated that these costs amounted to $6.6 million,
increasing tota project cost by thirty-five percent. These costs included:

$4.3 million — for backfill and structural upgrade to bury tanks

$1.5 millon— for new dam dividing the reservair in two

$431,000 —  regrading for proposed peninsula and shelf, 10,000 sq ft of

out-of-kind replication, and fish restocking

$300,000 —  landscaping, upland habitat restoration, and public access for

parks and recreation

Note that of these three items only the third, which represents seven percent of Brandon's
$6,531,000 estimate of mitigation costs, directly addresses impacts to the fisheries and habitat interests.
The fourth item isfor work in uplands which will have little if any impact on these interests, and the first
two, representing eighty-nine percent of total mitigation costs, will in fact impair the interests further,
because they will require additiona permanert filling of resource areas that support the interests.

During cross-examination on December 16, 2004, the following exchange occurred between

environmenta scientist Edward |onata, testifying for MWRA, and Thomas Palmer, representing FBH.

PALMER: So thefill [over the tanks], although quite expensive, is not
wetlands mitigation, right?

IONATA:  Not directly.

PALMER: The dam will fill more land under water, won't it, like thefill? So
both of the thingsthat | think you might have been referring to
when you spoke about costly mitigetion being performed at the
reservoir, both of these things, athough they might be referred to
as ‘mitigation’ in some context, will actudly result in
additiond filling of wetlands, correct?



IONATA: Correct.

A table on p. 25 of the variance sums the amount of wetlands to be permanently diminated by
the project at approximately 8.7 acres, or 378,972 square feet. The variance requires on p. 27 that a
tota of 10,000 square feet of new wetlands be created. Hence the variance approves a
mitigation-to-impact ratio of about 1:38, in that one square foot of wetlands will be created for every 38
square feet thet are lost.

A 1:38 ratio is not remotely adequate to fulfill the performance standards for replication set forth
at 10.55 through 10.60, which generdly require that “the replacement area shdl be equd to the lost
area” The lost arealis 8.7 acres, and the replacement areais less than one-quarter acre. The
replacement areais less than 3% of the lost area. Therefore replication or replacement of lost
wetlands—the predominant form of mitigation prescribed and deemed acceptable in 310 CMR 10.00
for impacts to fisheries and habitat interests supported by bank, bordering vegetated wetland, and land
under water—is not asignificant part of the variance.

The variance d 0 cites “restoration and enhancement” as mitigation that contributesto the
interests, and describes these actions on p. 7. All the actions will take place in the surviving portion of
the reservoir after more than hdf is permanently filled. The actions are of a sort that generdly require
permits, rather than justify awarding them Much of the testimony &t the recent hearing concerned
whether these actions will produce any improvement over existing conditions with regard to the area's
ability to support the fisheries and habitat interests. In fact, they will produce no such improvement; they
will merely subgtitute shalow habitat for degp habitat, and replace existing soils, vegetation, and fish with

rearranged or imported materials.
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Although the variance accepts the Applicant’s clam that these actions will improve habitat for
certain species!! it ignores their impacts on others. Fish habitat, for instance, will not benefit when
MWRA “mitigates’ for project impacts by filling an additiond 9900 square feet of open water for the
proposed peninsula. The notion that one can mitigate for mgor losses of wetland habitat by reworking
exiding habitat is specificaly rgected by the preamble to the Department’s 1987 regulatory revisions,
which gates t 111(B) that

Unfortunately, whet is excdllent habitat for one species is frequently inadequate for

another. For this and other reasons, scientists are currently incgpable of setting objective

dandards for rating the relaive vaue to dl wildlife (mammals, reptiles, birds, and

amphibians) of sites within most wetland resource areas.'?

In short, the so-called enhancements to fisheries and wildlife habitat will provide at best a
modicum of improvement over the current ability of the reservoir’ s western portion to support the
protected interests. They will represent little gain either over the natura regeneration that will occur upon
project completion ifthe proponent smply walks away from the sSite and does't rearrange soils or plant
any cattails. Furthermore, the “ restoration and enhancement” will do nothing to address the permanent
loss of the 8.7 acre balance of the reservoir, as was admitted by Applicant’ s wetlands scientist Kenneth
Deshais, who stated at a private pre-permit conference with the Department on April 6, 2001 that “we
are not mitigating the eastern sde.”** Similarly, the Department’ s wetland analyst Lisa Rhodes wrote
that MWRA clams regarding habitat benefits of the proposed regrading and replanting in the remnant of

the reservoir “would only be vaid if both habitats were the same size after the project. In the case of this

project, 8.7 acres of land under water habitat will be logt.”*

p. 7, note 14

2see also p. 19 of Petitioner’s prefiled testimony.

13p. 2 of conference minutesincluded in Exhibit O of Petitioner’ sprefiled testimony.
Y4see Exhibit M of Petitioner’ sprefiled testimony
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4. What isthereéation of the proposed mitigation to project impacts?

The variance counterbalances the effect of large losses of land under water, bank, and
bordering vegetated wetland on the protected fisheries and habitat interests with a spritz of replication
and atwig of restoration/enhancement. Whatever can be said for this mitigation, it will have little effect
on tota project impacts. These impacts, quantified as permanent wetland losses, will be gpproximately
8.7 acres before mitigation, and at least 8.45 acres after mitigation. Therefore the mitigation thet,
according the Department, “ contributes to the protection of the interests’ does so by reducing project
impacts by less than three percent.

The relationship between mitigation and impacts is important because it is the standard used
throughout the Department’ s regulations for eva uating appropriate mitigation for projects not requiring a
variance—in other words, most projects that the Department reviews. If Blue Hills Covered Storage
were such a project, it could not be approved unless MWRA proposed to create 8.7 acres of land
under water to replace the 8.7 acres it proposes to diminate.

Projects requiring a variance differ from most projects because they involve greater impacts
than can be alowed under the regulations. For ingtance, Blue Hills covered storage will diminate
seventy-two times the amount of land under water (5000 square feet) that can be eliminated without
replication by projects not requiring a variance.

Evidently, then, the Department wishes to establish atwo-tier system of requirements for
gpplicants seeking approvasto fill land under weter. Private proponents, who are generdly not eigible
for avariance, will not be permitted to eiminate over 5000 square feet of land under water significant to

the habitat and fisheries interests without replicating on a 1:1 bas's, as set forth at 310 CMR 10.56 and



12

10.60. Public proponents, in contrast, will sometimes be required to replace land under water on a
least a 1.1 bas's, aswas MA Highway for projectsin Franklin and Chdmdford,*®> and sometimes will be
excused from replacing any land under water, aswas MWRA a Blue Hills Reservoir.  Regardiess of
the extent of replication—zero percent or one hundred percent—such projects will be considered to
“contribute to the protection of the interests’ in accordance with the variance standard at 310 CMR
10.05(10)a(2).

Interestingly, the same proponents will sometimes be required to provide 1:1 replication, and
sometimes will not be required to provide any replication. MWRA, for instance, was obliged by a
variance issued in 1999 for its Norumbega covered storage project in Weston to create 2.1 acres of
bordering vegetated wetland to replicate the 1.9 acresit proposed to fill (see attachment A). In
contrast, the Department declined to impose any replication requirement on MWRA for losses of land
under water a Blue Hills Reservoir, even though these |osses are four times greater, in areal terms, than
in Weston.

It is not easy to understand why fifteen variances issued since 1999 required 1:1 replication so
as to condition projects to “contribute to the interests,” while a Sixteenth required virtualy no replication,
and yet was deemed to meet the same standard. In fifteen projects the Department interpreted
“conditioned s0 asto contribute to the interests’ to mean achievement of arough parity between
impacts and replication—in the sixteenth, however, there was no parity. Instead, anet loss of 8.7 acres
of protected wetlands was produced. In testimony offered under oath on January 6, 2005,

Departments s witness Lisa Rhodes, who has been professionally employed in gpplying for and issuing

1510 Chelmsford MA Highway filled .37 acres of land under water and was required to replicate 3.62 acres. In
Franklin MA Highway filled 1533 sq ft land under water and was required to replicate 7365 sq ft. See Attachment A.
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Wetlands Act variances since 1989, dtated that she was aware of no other variance issued by the

Department permitting a net wetland loss of this magnitude.

5. Isthe proposed mitigation consistent with the Department’s no-net-loss policy?

In answer to an interrogatory submitted earlier in this proceeding by FBH to the Department,
environmenta andyst Lisa Rhodes wrote

DEP did not apply a“no net loss of wetlands’ palicy in reviewing MWRA' s variance

goplication (“Variance Application”) and/or in conditioning theVariance it issued. In its

review of the Variance Application, DEP gpplied the variance criteria established at 310

CMR 10.05(@) 1-3, inclusve.

It is hard to see how Rhodes answer could have been otherwise, consdering that the variance
approves anet loss of 8.7 acres of protected wetlands. These wetlands comprise more than fifty
percent of those where work will occur.

The Department’s “no net loss of wetlands’ policy was first formulated in 1990, and has never
been disavowed. On December 19, 1990 EOEA Commissioner John DeVillarsand DEP
Commissoner Danid Greenbaum signed a document entitled “No Net Loss of Wetlands Policy.”16
This document states, in part:

On March 3, 1990, the Executive Office of Environmentd Affairs and the Department

of Environmenta Protection joined ... in supporting a policy of ‘no net loss of wetlands

in Massachusetts. We ... expressed a commitment to pursuing this policy...in order to

achieve the short-term god of no net loss and the longer-term goa of an increase in our

wetlands base.

The document then cites the Massachusetts Water Resources Commission’s pardld “no net loss of

wetlands’ policy!” and continues:

Bincluded in Petitioner’s December 8, 2004 Motion to Supplement.
Yincluded in Petitioner’ s December 8, 2004 Motion to Supplement.
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This policy stresses a hierarchy of avoidance of wetlands losses and impeacts,

minimization of unavoidable losses and impacts, and mitigation, based on function and

acreage, for losses and impacts which cannot be avoided or minimized. The same policy

has aso been adopted by DEP' s Divison of Wetlands and Waterways.

Most available evidence suggests that this policy remainsin force. It was cited in aoutline of
permitting requirements'® published by EOEA’s Office of Coasta Zone Management in fal, 2003. A
May 22, 2004 Boston Globe story*® on wetlands which quoted DEP assstant commissioner Cynthia
Gilesreported

When he was running for governor in 1990, William Weld promised “no net loss” of

wetlands. That message was repeated by his successor, Paul Cdlucci. Since then, “no

net loss’ has become a cornerstone of the state Department of Environmental

Protection’s policy and remains so under Governor Mitt Romney.

More recently, a Globe editoria?® quoting DEP Commissioner Robert Golledge remarked that “these
efforts [aerid monitoring] are laudable as away to uphold the state' s “no net loss’ policy on

wetlands” There is no evidence that the Department asked the Globe to publish a correction stating that
these pieces referred to a policy that has been discarded.

If the Department has a*“no net loss of wetlands’ palicy, why was that policy not gpplied to
Blue Hills covered storage?

6. Isthe proposed mitigation approved by the variance consistent with the

Department’sregulations, practice, and policy?
Fifteen of the sixteen variancesissued between 1999 and 2004 and outlined in Attachment A

share certain characteristics. We do not know, for instance, whether the Department’ s “no net |oss of

wetlands’ policy was applied during their review, but we do know that dl fifteen are consstent with that

8included in Petitioner’ s December 8, 2004 Motion to Supplement.
19" state seen weakening on wetlands” by Beth Daley, p. 1, Boston Globe, May 22, 2004.
20“Don’t go near the water,” Boston Globe, December 10, 2004.
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policy, since al fifteen require that permanent wetland losses be compensated by wetland replication of
comparable extent.

We a0 know that these fifteen variances (all except Blue Hills covered storage) are condstent
with the Department’ s view of what type of mitigation contributes “to the protection of the interests,” as
embodied in the regulations implementing the Act. These regulations, as stated on page five of this
memo, represent the Department’ s legally binding opinion as to the type of measures that will and will
not contribute the protection of wetland interests. None of the fifteen variances rely on wetland
“enhancements’ to meet the mitigation standard at 310 CMR 10.05(10)a(2). Nor do they subscribe to
the notion that one can compensate for mgjor wetland losses by “restoring” a Ste that would need no
retoration if one had not dready drained it and used it as a staging areato fill other wetlands. Instead,
the fifteen proceed in tandem with the regulations by requiring wetland replication on a scale comparable
to proposed losses, which is precisely the mitigation demanded by the regulations for dl projects not
requiring avariance. At many pointsin the current hearing a question was raised whether such parity
between permanent impacts and replication is possible for Blue Hills covered storage; the fifteen
variances demondrate that not only is such parity routingly possible, but it has been routindy achieved.

In contragt, the Sixteenth variance—the one awarded to MWRA for Blue Hills covered
storage—is not consistent with the Department’ s policy, regulations, or practice. By gpproving a net
loss of 8.7 acres of protected wetlands, it violates the “no net loss’ policy, abandons the “ replacement
areashdl be equd to the lost ared’ standard erected in the regulations at 310 CMR 10.60 (3)a, and
departs radicdly from the Department’ s practice in the other fifteen variances, dl of which required

replication at, near, or above a one-to-one ratio for lost wetlands significant to the habitat interest.
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Which of these two approaches to projects requiring a variance will alow such projects “to be
conditioned S0 as to contribute to the interests’ named in the Act? One approach—that embodied in the
fifteen—alows projects that are not permittable otherwise to go forward, but requires them to conform
inalarger sense to Department’ s policy, regulations, and practice, as well as to the purposes of the Act.
The other approach—embodied in the Sxteenth variance—treats projects which cannot meet any one
of the mitigation performance standardsin 310 CMR 10.00 as thereby exempt from the operation of
others, in particular requirements for area-for-area replacement of wetlands sgnificant to the fisheries
and habitat interests. If this second approach became the rule, applicants would be encouraged to
propose work that cannot be permitted under the regulations, because their projects would thereby be
diverted into variance-land, where there are no standards regarding adequacy of mitigation, provided
the Commissioner gives the nod. The Blue Hills variance announces, in effect: “If you' re going to impact
wetlands, make sure you impact plenty, because then you' |l need avariance, and variances ride free.”

The second approach does not and cannot condition work in or near wetlands so asto
contribute to the protection of the fisheries and habitat interests because it encourages public agenciesto
fill wetlands. It provides this encouragement by removing amgor disincentive to such filling—mitigetion
cogs. By absolving wetland-fillers of responsibility for such cogts, it transfers the redl costs of wetland
destruction from project proponents to people and the landscape. 1t makes no pretense of scaling
mitigation to impects; in its view, any mitigation satisfies the variance sandard, whether it involvesless
than three per cent replication, or more than one hundred per cent.

Congdering that projects require variances because they will eiminate more wetlands than can
otherwise be permitted, the second approach has the effect of knocking the roof off the regulatory

framework mandated by the Act. Projects that, by their nature, fill more wetlands than any others will
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be subject to the least regulatory constraints. No mitigation proposa can be demondtrated to be
inadequate, because the definition of adequacy will not be linked to Department’ s regulations, policies,
or practice, but will lie hidden in the Commissoner’ s brain.

7. How doesthe Department justify issuance of a variance that fliesin the face
of itspolicy, regulations, and practice?

The Blue Hills variance nowhere explains why mitigation sandards imposed in the fifteen other
variances granted since 1999 were left on the doorstep for the project at issue. At the conclusion of the
“Discusson and Findings’ section (p. 9), the Commissoner smply states

Asaresult of the proposed mitigation, as supplemented by the attached Variance Order

of Conditions, | find that mitigating measures are proposed and the project has been

conditioned so as to contribute to the protection of the interestsof MGL C. 131 S. 40.

Significantly, there is no reference in the decision to any other variances, or to the contrast they
present with this one, or to other examples of the Commissioner’ s application of the mitigation standard
at 310 CMR 10.05 (10)a(2). Onelooksin vain for any discussion of how the standard has previoudy
been interpreted, or of therole it performsin the larger structure of the Act and regulations. Most of the
decison, in fact, conssts of ajumble of clams and assertions lifted from the gpplicant and repested
verbatim. Thereis no mention of the request in Quincy’s September, 2002 Order of Conditionsthat 1:1
replication be required.?* The*no net loss of wetlands’ palicy, which the Boston Globe termed “a
cornerstone” of the Department, makes no gppearance. The issue of wetland lossesis not treated as a
phenomenon of any interest to the Commissioner; it isinstead introduced as a concern of FBH:

In particular, the loss of over eight acres of protected wetland resource areain the Blue
Hills and the lack of equivadent mitigation was cited throughout FBH' s letter. FBH

21see No. 3onp. 5, “Findingsin Fact,” of Exhibit 9 of Applicant’s prefiled testimony.
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reiterates the theme throughout their letter that there will be a“net loss’ of land under
water??

Note the placement of “net loss’ in quotes, asif some doubt exists whether such will occur. The
discussion ends here. But concerns about wetland losses are not the sole province of FBH. Thereis,
after dl, agtautory responsibility incumbert upon the Department.

In fact, the Department makes no effort to judtify the radica differences between this variance

and the fifteen othersin regard to required mitigation, because it never acknowledges any differences.

8. Istheproject conditioned to support the water supply interest?

The one aspect of the project that the decison does cite as judtifying specid congderaion
regarding mitigation requirementsis its purported support of the water supply interest. In the * Response
to Public Comments’ section (p. 10), the decison remarks

Although the reservoir is considered a wetland resource area under the WPA, itis

manmade and its primary function is as a public water supply. Since the project is

proposed for the protection of the public water supply, it will lso serve that goa of the

WPA.

It returns to this point at the end of the section (p. 11):

...the Department finds that mitigation measures are proposed that will dlow the project

to be conditioned so as to contribute to the protection of the interests identified in MGL

c. 131 S.40. The Department further notes that this project, in and of itsdf, servesto

protect a public water supply, an important interest of the Wetlands Protection Act.

Here the decision takes a project feature that dlows it to meet the “overriding public interet”
gandard, and mistakenly gppliesit to the “mitigating measures’ standard. It implies that because Blue

Hills covered storage is awater supply project, it should be held to less rigorous standards than other

public projects, because water infragtruture projects support an interest named in the Act.

22V ariance, p. 10
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With this argument the Department reaches for authority unrelated to its review process. All the
Department can do in this processis protect public interests associated with wetlands. It must do this by
conditioning work proposed in or near wetlands to contribute to the protection of these interests.

Insofar as the existing reservoir supports the water supply interest, the Department can and must
protect its ability support that interest. But the reservoir cannot continue to protect the interet if the
Department permitsit to befilled. At that point there is no longer any interest, because the reservoir is
no longer awetland and the Department has no jurisdiction. The Blue Hills variance isin fact harmful to
the water supply interest supported by the reservoir, because the reservoir servesthe interest by
collecting and gtoring runoff from the adjacent hillsde. Once the tanks iminate more than haf of it, it
will hold much less water, and its ability to support the interest will be correspondingly weakened.

Here we see the Department attempting, in a confused manner, to make excusesfor its
determingtion to shild MWRA from the consequences of the Act. It suggests that because MWRA isin
the water supply business, MWRA is privileged to fill wetlands without mitigating impacts to the degree
required of other proponents. But this gpproach is, strictly speeking, illegd; the MWRA' s engbling
legidation specifically makesit subject to the Wetlands Protection Act.z If the legidature had wanted to
exempt MWRA from the Act, it could have done o, but it deliberately rejected such exemption.

Perhaps we should expect the MBTA to be awarded smilar rdief from wetland mitigation
requirements, because it pulls drivers off the roads and thereby lessens hydorcarbon palllution of certain

wetlands, which isan interest of the Act.

Z3the authority shall also be subject to sections forty and forty A of chapter one hundred and thirty-one of the
General Laws—Section 1(i) of Chapter 372 of the Acts of 1984, the MWRA Enabling Act, included as Exhibit 1 of
Applicant’s prefiled testimony
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We suggest that the Department’ s efforts to broaden its discretion by favoring certain abstract
interests at the expense of the the particular wetlands that support them is unlawful and should be
discouraged.

The Department’ s arguments here are reminiscent of Smilar statements advanced by its
representatives at the hearing—one of whom, environmentd anayst Rachel Freed, declared on January
15 that because MWRA is empowered under the Act to drain the reservoir for maintenance purposes,
“they can do whatever they want.” On the contrary; both the Act and the regulations carefully
digtinguish between maintenance and “ substantia change or enlargement” of areservoir, and require
gtandard notice and conditioning for the latter.

Similarly, severd witnesses seemed to think that because the reservoir is subject to drainage for
maintenance, its ability to support the fisheries and habitat interests is greatly impaired, and meritslittle
protection. No matter that the reservoir has not been drained since 1977, or that it has been off-line
snce 1981, or that the MWRA has never used water from it. Here is an adverse impact which haslittle
or no prospect of occurring and yet is offered as a boost toward much greater impacts arising from the
completely different activities.

We submit that parties defending the variance would have no reason to advance such arguments
if better oneslay in reach. But there are none such, apparently. What the hearing revedled was that there
isno sound basisin the Act or the regulations for the variance' s patent failure to require mitigation

proportiona to impacts at Blue Hills covered storage.

9. Could the Applicant have proposed mitigating measur esthat would have
conditioned the project to contribute to the protection of the fisheries and
wildlife habitat interests?
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Inaword, yes. In Weston, for ingtance, the loca order of conditions requested MWRA to
provide 1:1 replication on-ste and off-site for permanent wetland impacts caused by the Norumbega
tank, and MWRA complied with the request and performed the mitigation.*

Perhaps the main reason the variance process succeeded in Weston but failed in Quincy can be
found in MWRA'’ s response to FBH’ s comment on its March, 2000 Expanded ENF:

The MWRA, after having conferred with federd regulatory agencies, has taken the

approach of concentrating sgnificant mitigeation efforts on the area previoudy impacted

by the original congtruction of the reservoir and directly impacted by the project.

Concentrating mitigation efforts and available funds on the project construction area will

alow acomprehensve gpproach to be taken, cresting a functiona meadow and pond

ecosystem and addressing public access, safety, and aesthetic concerns.
This statement, rendered somewhat differently, might read

By limiting work to the project site, where exigting constraints preclude replacement of

lost resource areas at anything approaching a stlandard 1:1 ratio, we put al parties on

notice that we have no intention of providing wetland mitigation commensurate with the

magor wetland impacts our project will generate, and we will resst any cdlsto provide

such
Time would show that the second verson was indeed lurking ingde the first, dthough we did not see it
immediady.

When these words were written MWRA had dready received a variance for Norumbega
covered storage, and had fresh experience with costs of rea-world wetland mitigation. MWRA had also
neglected to include such costsin the budget estimates®> prepared in conjunction with its Blue Hills Ste

dternative andlys's, and so was perhaps unable to attach afigure to them. Hence it is perhaps not

surprisgng thet it chose to submit a project that smply left out wetland mitigation comparable to

24gee Exhibit G, photo 8 of FBH prefiled testimony

25gee October, 1998 Blue Hills Covered Storage Project Cost Estimates of Alternatives for Screening, included as
the last appendix to the Applicant’ s Exhibit 4
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impacts—the longer it refused to contemplate such mitigation, the less likely anyone might be to indst on
it.

We cannot say that MWRA made any such caculation, but we do know that FBH was not
doneinitsview of the adequacy of the proposed mitigation,?® even if a length dl other criticswere
Slenced.

The following appears in the Department’ s variance issued for Norumbega covered storage on
May 14, 1999:

Due to the extensive area that will be occupied by the proposed storage tank, few

opportunities for on-site replication exist. As aresult, the only reasonable mitigation Stes

involved an off-gte replication area. After a comprehensive search, an upland area,

owned by the Applicant, was salected adjacent to the Weston Reservair.

Thereisno reason MWRA could not have performed a smilar search for possible off-gite
replication areas in the neighborhood of the Blue Hills. FBH immediately recognized that such action
was hecessary if proposed impacts to fisheries and wildlife habitat were to be adequately mitigated, and
initsfirg written comment identified a Ste. But dthough MWRA reviewed dozens of locations for the
proposed storage tanks, it never consented to look beyond the reservoir’ s boundaries for mitigation
purposes. Here is arelevant exchange from the recent live hearing:

PALMER: ..My question is, how far did you look into replicating that land

under water esewhere? If you could not do it on the project Site,
what sort of review did you do of replicating land under water

without reference to the ste or off Ste—on dte or off Ste?

IONATA: We did virtudly no review of replicating land under water off the
ste.

26see pp. 35-38, FBH prefiled testimony
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This reminds me of acomment DEP daffer Michael Stroman made at the April 6, 2001
pre-permit conference, as reported in the draft minutes. “Mike said the CORP and Fish and Wildlife
wanted adequate off-gte mitigation.”?”

S0, to repeat the question that opens this section: Could the Applicant have proposed
mitigating measures that would have conditioned the project to contribute to the protection of
the fisheries and wildlife habitat interests?

The answer isyes. Unfortunatey, MWRA never took steps that would have enabled it to
evauate progpects for achieving such mitigation, asif it were afraid of what it might discover.

Thisis not to suggest that its permitting strategy was ineffective. In contrast to the other fifteen
public projects listed in atachment A, Blue Hills never consented to provide anything approaching 1:1
mitigation, and yet emerged with a permit just the same. A success for the project team; a defeat for

public interestsin wetlands.

10. What should this court decide?

A. We ask that the project be remanded to the Department so that it can at |ast be conditioned to

protect the fisheries and habitat interests identified in the Act, asis consstent with law.

B. We consder that these interests will not be protected until MWRA formaly agrees to creete or

protect wetlands substantialy equivalent to those it proposesto diminate.

27p. 2 of conference minutesincluded in Exhibit O of Petitioner’ sprefiled testimony.
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C. We do not object to work going forward as quickly asis convenient for the proponent, but we
will not withdraw our opposition to the variance until aste and al necessary funding are secured—as

we have said, we need an outcome, not a process.

Signed on this 2nd day of March, 2005

Thomas Pamer

representing Petitioner Friends of the Blue Hills



DEP Wetlands Act Variances 5/99 - 3/04

page 1

5/14/1999 Variance decision on Norumbega Covered Storage

90,550 sq ft BVW wetland replication proposed for 83,150 sq ft project impacts
including BVW and ILSF. Replication includes off-site work at Weston Reservoir.

Part of collection asked for in FBH 9/22/04 public records request.
Included in file reviewed at DEP Winter St. 10/8/04

9/21/1999 Variance decision on Leominster commercial building
Denied for lack of public purpose. 30,000 sq ft BVW impact. Only denial in 17

variances issued between 5/99 and 3/04.
Included in file reviewed at DEP Winter St. 10/8/04

9/25/2000 Variance decision on Rt 3 widening, Tyngsborough

Says 1:1 mitigation achieved for BVW loss project-wide, plus $4 million for "open

space acquisition and preservation.”
Included in file reviewed at DEP Winter St. 10/8/04

signed by
DEP/Edward Kunce

applicant
MWRA/Douglas MacDonald

signed by
DEP/Edward Kunce

applicant
local developer

signed by
DEP/Lauren Liss

applicant

MA Highway



DEP Wetlands Act Variances 5/99 - 3/04 page 2

11/10/2000  Variance decision on MBTA Commuter Rail station, Ashland signed by _
DEP/Lauren Liss
Total BVW impact 19,050 sq ft. BVW replication of 43,200 sq ft required--"slightly _
greater than 2:1." applicant
Included in file reviewed at DEP Winter St. 10/8/04 MBTA
11/17/2000 Variance decision on Rt. 3 widening, Lowell signed by '
DEP/Lauren Liss
Acknowledges 6.25 acre BVW loss in Lowell and only 2.86 acres will be replicated, _
but says 1:1 standard will be met "on corridor-wide basis." app“cém
Included in file reviewed at DEP Winter St. 10/8/04 MA Highway
12/22/2000 Variance decision on Norwood Airport signed by
DEP/probably Lauren
10,350 sq ft BVW impact. 20,000 sq ft to be replaced, for 2:1 "replication to impact Liss
applicant

ratio." o
Norwood Airport Commissio

Included in file reviewed at DEP Winter St. 10/8/04



DEP Wetlands Act Variances 5/99 - 3/04

page 3

1/26/2001 Variance decision on Rt. 3 widening, Chelmsford

4.65 acres permanent loss BVW. 11.83 acres replication.

p. 2: "Full mitigation for the 3,890 linear feet of Bank and 0.37 acres of Land Under
Water will be provided by 4,556 linear feet of Bank and 3.62 acres respectively as
part of an open water mitigation site."

Part of collection asked for in FBH 9/22/04 public records request. Provided for
review on 10/8/04.

1/26/2001 Variance decision on Rt. 3 widening, Burlington

.57 acres permanent loss BVW. 1.5 acres BVW to be provided. Language changes
(from prior variances) regarding overall BVW mitigation ratio, no longer saying 1:1
but instead "mitigation provided by the project as a whole will serve to replace
wetland functions lost in individual communities.” Names $4 million provided for
open space acquisition and preservation.

Included in file reviewed at DEP Winter St. 10/8/04

1/26/2001 Variance decision on Rt. 3 widening, Bedford

2.08 acres permanent BVW loss. 1.78 acres replication required. Again cites 1:1
ratio on "corridor-wide basis."

Included in file reviewed at DEP Winter St. 10/8/04

signed by
DEP/Lauren Liss

applicant
MassHighway

signed by
DEP/Lauren Liss

applicant
MA Highway

signed by
DEP/Lauren Liss

applicant

MA Highway



DEP Wetlands Act Variances 5/99 - 3/04

page 4

1/26/2001 Variance decision on Rt. 3 widening, Billerica

4.61 acres permanent loss BVW. 3.69 acres replication.
Included in file reviewed at DEP Winter St. 10/8/04

5/18/2001 Variance decision on Provincetown Airport

10,200 sq ft permanent BVW impact (salt marsh). Mitigation via financial support fo
Hatches Harbor salt marsh restoration project, restoring 60-90 acres and potentially

creating 7acres fresh marsh
Included in file reviewed at DEP Winter St. 10/8/04

Variance decision on Rt 495/140 interchange relocation and
improvements, Franklin

30,454 sq ft BVW impact. 1,533 sq ft LUW impact. 758 ft bank impact. Mitigation is
64,974 sq ft BVW and 7365 sq ft LUW, for 1.4:1 mitigation/loss (mitigation is 140%

size of lost areas).
Included in file reviewed at DEP Winter St. 10/8/04

5/12/2002

signed by
DEP/Lauren Liss

applicant
MA Highway

signed by
DEP/Lauren Liss

applicant
Provincetown Airport

signed by
DEP/Lauren Liss

applicant

MA Highway



DEP Wetlands Act Variances 5/99 - 3/04

page 5

11/18/2002  Variance decision on Greenbush line, Hingham

Requires 2:1 in-kind replication.
Included in file reviewed at DEP Winter St. 10/8/04

4/16/2003 Variance decision on Westover AFB, Chicopee

Permanent BVW loss of 43,200 sq ft. Replication is 45,738 sq ft (slightly better than

1:1).
Included in file reviewed at DEP Winter St. 10/8/04

11/7/2003 Variance decision for Blue Hills Covered Storage, Quincy

45 pgs. plus form. Permanent impacts cited as 8.7 acres Land Under Water, 2210
linear feet Bank, and 1057 sq ft BVW. Replication limited to 10,000 sq ft ILSF. No

mitigation ratio included.

signed by
DEP/Lauren Liss

applicant
MBTA

signed by
DEP/Edward Kunce

applicant
Westover AFB

signed by
DEP/Robert Golledge

applicant

MWRA



DEP Wetlands Act Variances 5/99 - 3/04 page 6

3/5/2004 Variance decision on Greenbush line, Scituate signed by
DEP/Robert Golledge

Features impact table w/53,841 sq ft BVW permanent impacts. "Potential mitigation

sites to provide 2:1 wetland mitigation to impact ratio"--p. 13. Rosseau property on applicant
North River chosen w/replication of 119,000 sq ft BVW, LUW, and salt marsh. Also MBTA
MBTA proposes to acquire six acres of land in Scituate for wetland mitigation

purposes.

Included in file reviewed at DEP Winter St. 10/8/04

3/22/2004 Variance decision on Greenbush line, Cohasset signed by
DEP/Robert Golledge

Includes impact table showing:

63,447 sq ft permanent BVW impact applicant
1,166 linear feet permanent Bank impact MBTA
198 sq ft permanent LUW impact

2,994 sq ft permanent BLSF impact

1,042 sq ft permanent BLSF impact significant to spotted turtle habitat

28,622 sq ft permanent impact to Vernal Pool and potential Vernal Pool

48,846 sq ft permanent impact to spotted turtle habitat (BVW/Bank/LUW/BLSF)

Mitigation in-kind at off-site Davenport & Barnes sites amounts to restoration of 4.26
acres filled wetlands

"The MBTA will achieve in excess of the 2:1 mitigation ratio required by this
variance."--p.4



